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DECI SI ON AND ORDER DI SM SSI NG PETI Tl ON

Followng a petition for certification filed by the Uhited Farm
VWrkers of America, AFL-A O (URY, an el ection was conducted on Decenber 21,
1976, anong the agricultural enpl oyees of Jack Brothers and MBurney, |nc.
(Ewpl oyer). The tally of ballots showed the follow ng results:

W . ..o 40
Nothion.. . . . . . . ... ... .... 30
CallengedBal lots...... .. ..... 4

The Enployer tinely filed post-el ection objections, all but
one of which were dismssed by the Executive Secretary. Subsequently,
the Enployer tinely filed a request for reviewas to one of the
di smssed objections, contending that it was not at fifty percent of
Its peak agricul tural enpl oynent when the representati on petition was
filed. The Board granted the request for review and both of the
obj ections were noticed for hearing.
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Subsequent to the hearing, which was held on Cctober 12,
1977, in Braney, Galifornia, Investigative Heari ng Examner (| HE)
Judy Veissberg issued her initial Decisioninthis matter, in which she
recommended that both objections be dismssed and that the UFWbe
certified as the col |l ective bargai ning representative of the
Enpl oyer's agricultural enpl oyees. The Enployer tinely filed
exceptions to the I|HE s findings and concl usions with respect to the
peak enpl oynent issue.

The Enpl oyer contends that it was bel ow 50 percent of its
peak enploynent at the time the petition was filed. The record
establishes that the petition for certification was filed within a few
days after the Enpl oyer's actual peak enpl oynent period for the
cal endar year 1976. However, the election itself was conducted anong
| ess than 50 percent of the enpl oyees who worked during that period, by
ei ther the "enpl oyee count” or the Sai khonY approach to neasurenent of
peak. A though this resulted fromthe Regional Drector's
interpretation of the Board's rules concerning eligibility to vote,
rather than the timng of the petition, we conclude for the reasons set
forth bel ow that the el ection nust be set aside.

The Enpl oyer's peak enpl oynent for the cal endar year 1976
occurred during the week of Decenbber 2-8, 1976. During that period, it
enpl oyed three crews of steady enpl oyees, consisting of nine tractor

drivers, nineirrigators, and

Y Mario Saikhon, I nc., 2 ALRB No. 2.

4 ALRB No. 97 2.



approxi mately ten general |aborers. During the same week, it
also hired two lettuce-thinning crews of 40 to 45 enpl oyees each,
through the EI Don Conpany ( EI Don), a |abor contractor. The
Enpl oyer paid its steady enployees on a weekly basis, while El
Don paid its enployees on a daily basis.

The petition for certification herein was filed on
December 14, 1976. The Regional Director determ ned, pursuant
to Section 20352(a) (1) of the Board's regulations, that: the
appropriate eligibility period for the steady enpl oyees was
Decenber 2-8; and the appropriate eligibility period for the
enpl oyees provided by El Don was Decenber 8-13. The follow ng

chart indicates the nunber of enpl oyees worki ng each day

during the rel evant peri ods.?

Decenber 2 I3 14 |51l |7 |8 |9 |10 |11 |12 13|14

~
~

~
~

S eady enpl oyees (39 (38 |34 |/ |36 140 |38 |/ petition
H Don enpl oyees |32 (84 [82|/ |79 18214110 10 1o |/ |o |fj|ed

Thus, while the eligibility period for the steady enpl oyees

I ncl uded t hose enpl oyees 'working during the period of the
Enpl oyer' s peak enpl oynent, the eligibility period which the
Regional Drector found to be appropriate for the B Don

enpl oyees was the week fol |l ow ng the Enpl oyer's peak enpl oy-
nent period. By that time, the Enpl oyer had di smssed one of

ZThe parties stipul ated that Sunday, Decenber 5, and
Sunday, Decenber 12, were not working days. The record does
not show the nunbers of steady enpl oyees at work on Decenber 9-
Decenber 13, since that period is not relevant to determning
peak enpl oyrment or eligibility to vote for the steady enpl oyees.

4 ALRB No. 97 3.



the two EI Don crews, and the other EI Don crew worked only one
day during the eligibility period which the Regional Director
consi dered appropriate for it.

Section 20352(a) (I) of the Board's regul ations
provi des as foll ows:

_ (a) Those persons eligible to vote shal
I ncl ude:

x%l) Those agricul tural enployees of the
enpl oyer o were enpl oyed at aa%_tlne during the
enpl oyer's last payroll period which ended prior to
the filing of the petition, except that if the
enpl oyer's payroll as determ ned above is for fever
than tive working days, eligible enployees shall be
all -hose enpl oyees who were enployed at any time
during the five working days imediately prior to
the filing of the petition

The second portion of this regulation, which is applicable to
payrol| periods of less than five days duration, is obviously
intended to provide a basis for determning the voting eligi-
bility of enpl oyees whose Enpl oyer does not utilize a payrol
period of five or nore days for any of its enployees.

However, in the instant case, where the Enpl oyer utilizes a
seven-day payrol |l period for one group of its enployees, it is
unnecessary to ook to the second portion of Section 20352( a)
(1) to define the eligibility of its daily-paid enployees, as
the same eligibility period will serve both groups. Therefore,

the approxi mately 160 daily-paid enpl oyees® who worked at any

¥\Whi | e 40-45 enpl oyees worked each day i n each of the
| abor contractor crews, turnover was such that sone 160
enpl oyees worked in these crews during the period of Decenber
2-8. The figure of 160 is derived fromhandwitten payrol
records submtted in evidence at the hearing.

4 ALRB No. 97 4,



tine during the Enpl oyer's regul ar payroll period of Decenber 2-8
shoul d have been found eligible to vote. Instead, under the
Regional Drector's formula, only the 41 dail y-pai d enpl oyees who
wor ked on Decenber 8 were considered eligible to vote. VW find
therefore that the el ection was not conducted anong a
representative group of enpl oyees, and we concl ude that the
el ection nust be set aside.
RO

It is hereby ordered that the election in this natter
be, and it hereby i s, set aside, and that the petition herein
be, and it hereby i s, dismssed.

DATED. Decenber 1, 1978

GERALD A BROA (hai rnan
ROBERT B. HUTCH NSO\ Mentber
JON P. MOCARTHY, Menber
HERBERT A PERRY, Menber

RONALD L. RU Z, Menber

4 ALRB No. 97



CASE SUMVARY

Jack Brothers & McBurney, Inc. (UW Case No. 76-RG 25-H R)
4 ALRB No. 97

| HE DECI Sl ON

Fol  ow ng an el ection in which the U-Wrecei ved a
majority of the votes cast, a hearing was held on two of the
Enpl oyer's objections: (1) that UFWorgani zers viol ated t he
Board's access rule prior to the election; and (2) that the
Enpl oyer was not at 50 percent of its peak enpl oynent at the
tinme the petition was fil ed.

The Investigative Hearing Examner (1 HE) found that
the Enployer failed to nmeet its burden of proving that UFW
violations of the access rule interfered with the enpl oyees'
free choice inthe election, K K Ito Farns, 2 ALRB No. 51
(1976) , and recommended dismssal of the objection. The
Enpl oyer filed no exceptions to the | HE s findings and
concl usions as to this objection.

Wth respect to the other objection, the | HE found
that the petition was tinely filed at a tine when the Enpl oyer
was near Its peak enpl oynent, and recommended, in accordance
with the Board s decision in Luis A Scattini and Sons, 2 ALRB
No. 43 (1976), that this objection al so be dismssed. The
Enpl oyer excepted to this recomrendati on.

BOARD DECI SI ON o _ _
The Board found that the petition was tinely filed

shortly after the tine of the Enpl oyer's peak enpl oynent, but
that, as a result of the Regional Drector's erroneous inter-
pretati on of Section 20352( a) (1) of the Board' s regul ations,
l ess than 50 percent of the enpl oyees who worked during the
eligibility period were considered eligible to vote. The
Board hel d that where an enpl oyer has a weekly payroll period
for one group of enpl oyees, and pays another enpl oyee group on
a daily basis, the weekly payroll period preceding the filing
of the representatl on petitionis the appropriate eligibility
period for both groups of enployees under the Board' s
regul ations, Section 20352(a) (1). The Board therefore
concl uded that the el ection was not conducted in a
representative group of enployees. Accordingly, the Board set
aside the election and di smssed the petition.

* * %

This case summary is furnished for infornation purposes only, and
is not an official statenent of the case or of the Agricultural
Labor Rel ati ons Board.

* % %

4 ALRB No. 97



STATE OF CALI FORNI A
ACGRI CULTURAL LABCOR RELATI ONS BOARD

In the Matter of:
JACK BROTHERS and McBURNEY, | NC. ,

Enpl oyer,

and

UNI TED FARM WORKERS COF AMERI CA, AFL-A O Case No. 76-RG 25-E
Petitioner

Scott A Wlson, Dessier, Soll and
Jacobs, for the Enpl oyer.

TomDal zel |, for the Uhited Farm
Wr kers of Anerica, AFL-AQ

CEA S ON
STATEMENT CF THE CASE

JUDY WEI SSBERG I nvestigative Hearing Examner: This case

was heard before me on Cctober 12, 1977, in Braw ey, California.
petition for certification was filed by the United Farm Wrkers of
Arerica, AFL-CO (" UFW') on Decenber 14, 1976. An election was
subsequent |y conducted on December 21, 1976. O eighty-three
eligible voters, forty cast votes for the UFW thirty voted for no
union and four votes were chal | enged and remain unresol ved.

Jack Brothers and MBurney, i nc., ("employer") filed a

timely objections petition ¥ pursuant to Labor Code Section 1156. 3

< ALRB Exhi bit #5.

A

(
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al l eging eight instances of m sconduct which the enpl oyer argues require
the Agricultural Labor Relations Board (" board") to set aside the
el ection conducted among its enployees. By order dated June 1, 1977,
the executive secretary of the board dismssed all but one of the
enpl oyer' s objections. ? The remai ning obj ection that UPWor gani zers
violated the board's access rule prior to the election by entering the
enployer's fields in greater nunbers than allowed, by refusing to
I dentify thensel ves when requested to do so by conpany representati ves,
and by remaining in the fields in excess of the allotted tine, was set
for hearing.

The enpl oyer filed a request for review of one of the
di smssed objections. This objection alleged that the board agent in
charge held the election at a tine when the enpl oyer had fewer

that fifty percent of peak agricultural enpl oynent for the current

cal endar year. ¥ Oh August 24, 1977, the board granted the enpl oyer's
request for review and set the peak issue for hearing.?

Al parties were represented at the hearing and were given
full opportunity to participate in the proceedings. Both submtted
post - hearing briefs.

Uoon the entire record, and after consideration of the
argunents nade by the parties, | nake the follow ng findings of fact,
concl usi ons and reconmendat i ons.

. BACKARAND
A EBEnployer's Qperations

Jack Brothers and MBurney, Inc., is a corporation invol ved
inthe farmng of |ettuce, sugar beets, tonatoes, alfalfa,
2/ ARB Exhibit #6.

3/ ALRB Exhibit #7.
4/ ARB Exhibit #8.



grain, cotton and bernuda grass. |Its operations are confined to
Inperial County. During December of 1976, the only month rel evant
to this case, the enployer directly enployed three crews of steady
enpl oyees: nine tractor drivers, nine irrigators and approxinately
ten general |aborers. That nonth the enployer also hired two

l ettuce thinning crews of 40-45 enpl oyees each, through the El Don
| abor contracting conpany. Only one of the [abor contractor crews
was eligible to vote in the election.

B. UFW Organi zi ng Canpai gn

The UFW conduct ed an organi zi ng canpai gn at Jack Brothers
and McBurney during the weeks preceding the election. A notice of
intent to take access was filed by the union on approximtely
Decenber 1. Arturo Mendoza was assigned to coordinate the effort;
organi zers were assigned to the |abor contractor enployees as wel
as to the steady enpl oyees.
| 'I. TESTI MONY CONCERNI NG ALLEGED VI OLATI ONS OF THE ACCESS REGULATI ON:

A, Aleged Violations Involving the Thinning Cews
1. Decenber 1, 1976 Incident

Enpl oyer partner Neal Jack was the only witness testifying
to access violations on this date. Jack testified that the
violations occurred at the enployer's lettuce field known as
Trifolium2, Gate 32, northeast of Westnorland in Inperial County.

Board Exhibit #10, a diagramof the property, indicates
that the lettuce field was planted in rows running north and south
with turn rows at the north and south ends of the field. Bordering
the north turn row was a private field road owned by the enpl oyer

On the other side of the field road was anot her



field not owed by Jack Brothers. Twenty feet fromthe south edge
of the field a cenent ditch four feet in wdth bordered the field;
forty feet beyond the ditch a county road ran parallel to the field.
Athirty-foot wide canal wth banks on each side bordered the field
to the east, and a forty-foot w de drai nage ditch with banks on
each side ran along the west side of the field. On the far sides
of the canal and the drai nage ditch were county roads. Neal Jack
testified that the enpl oyer owned the property underlying the canal
and the drainage ditch; its boundary lines ran out to the near
edges of the three county roads bordering the field to the east,
sout h and west.

Jack testified that he first observed UFWorgani zers at
the field at 8 a. m on Decenber 1, 1976. He did not know who the
persons were when he first saw thembut was told by a forenan
present that they were organizers for the UFW Jack testified that
he did not see identifying insignia on the persons but that he
| at er saw peopl e whom he knew to be UFWorgani zers on his property
and recogni zed themas the persons he had seen on Decenber 1. At
the hearing Jack identified only one organi zer by name: Phyllis
Hasbr ouck.

According to Jack's testinony, the enpl oyees were at work
when the organi zers were present. He was unsure whether one or two
| abor contractor lettuce thinning crews were in the field at the
time. He remenbered only one crew bus present; each thinning crew
of approximately 40-45 workers travelled in a separate bus. Jack
stated that the thinning crews work down the rows to the turn rows

where they stop briefly to rest and to get water
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where the bus is parked. n this occasion, the bus was parked
on the enployer's cenent ditch bank at the south end of the field.
Jack testified that he saw UFWor gani zers standing on the ditch
bank near the bus talking to the enpl oyees who stopped at the end
of the rows. Jack did not state how many organi zers were present
nor how long they remained at the field. The evidence does not
show that he or any enpl oyer representative confronted the organi zers

Jack testified during the hearing that the two | abor
contractor thinning crews usually began work at 6: 30 a. m. or 7a. m. ,
depending on the tine when the night ice nelted off the | ettuce. The
crews custonarily took a one-half hour |unch break at approxi nately
11:30 a. m

2. Decenber 3, 1976 |ncident

Neal Jacks' son, Steve Jack, a supervisor at Jack Brothers and
MBurney, Inc., testified to two access incidents en Decenber 3. A 7
a.m., Seve Jack drove by the Trifoliuir. 2, Gate 32 lettuce field and saw
three persons whomhe identified as U-Worgani zers: Arturo Mendoza, Phyllis
Hasbr ouck and John Brown. Steve Jack had seen Mendoza the day before in the
conpany's office filing a notice of intent to take access, and he | earned
the names of the other two organi zers when he confronted themon the
enpl oyer's property at 11 a. m. on Decenber 3.

At 7 a. m when Seve Jack saw the organi zers they were standi ng
at the west side of the lettuce field about thirty feet fromthe thinning
enpl oyees who were working northward in the rows. Jack was unsure whet her
one or two crews were at work; he thought there nust have been two crews

since he sawworkers at 11 a. m. in



the field nuch farther away than the crewhe sawat 7 a. m. could have
worked in that amount of time. He continued to drive by wthout
stoppi hg or speaking to the organi zers.

Seve Jack stated at the hearing that he returned to the
field at 11 a. m. that day and saw the sane three organi zers and a
fourth person whom he cl ai med was a UFWorgani zer but whom he di d not
identify by nane at the hearing. A this tine the workers were
nmaking a turn at the north end of the field. Jack testified that
the organi zers' car was parked on the enployer's field road at the
north end of the field, next to the crew bus. The organi zers were
standing on the field road edge of the turn row near the enpl oyees
who were stopping to drink water and to rest at the end of the row
Jack stated that he did not see the organi zers talking to the
enpl oyees at this tine

Seve Jack testified that he stopped on this occasi on and
asked the organizers to identify thensel ves, which they did. He then
told themthey were on Jack Brothers property and nust | eave. A
conversation of approxinately twenty mnutes in | ength, which Jack
described as "congeni al ," ensued. According to his testinony, the
organi zers were unaware that the field road they were on was the
enpl oyer's property and expressed w | lingness to stay where they were
allowed by law Jack stated that he radioed his father to ask about
the ownership of the field road and that at 11:45 a. m. he told the
organi zers that Neal Jack had confirned that, ha owned the road. The
organi zers pronptly drove off the enployer's premses and waited

until the crews stopped for their



| unch break before returning to talk to the enpl oyees. S eve Jack
stated that the crew nenbers nearest the conversation were
approxi natel y one hundred feet away and that the crew was novi ng
along the rows away fromthe organi zers during the conversati on.

Arturo Mendoza, one of the UFWorgani zers present on this
occasion, testified that the organi zers were waiting at the edge of
the field for the [unch break which usually cane at 11:30 a. m or
12p.m and that they did not engage in any organi zing activities
while they waited. He believed they were not on Jack Brothers
property.

3. Decenber 4, 1976 |ncident

Both Neal and Steve Jack testified to an access i nci dent
whi ch occurred at the Trifolium2, Gate 32 lettuce field on the
norni ng of Decenber 4. Wen Seve Jack arrived at the field at
6: 30 a. m the two thinning crew buses were parked on the field
road at the north end of the field. Jack saw ei ght persons whom he
bel i eved were UFWorgani zers; two were at one bus in which one
thinning crewwas waiting for work to begin, and six were at the
second bus around whi ch the other crewwas standing in snal l
groups. Jack asked one of the UFWrepresentatives, Lupe Mirgia,
how nany organi zers were present, and Mirgi a said he thought there
were eight. According to Jack, there were two crews of
approxi nat el y 40-45 enpl oyees each present. S eve Jack had each of
the organi zers sign a list he was keeping of all organizational
activities on the farm

Jack testified that he waited at the field until the ice

onthe lettuce nelted at 7a. m and then instructed the crews to



start work. As the workers entered the field he sawtwo of the
organi zers, Phyllis Hasbrouck and Ken Fujinoto, wal k out into the rows,
still talking to the workers.

Neal Jack arrived at 7 a. m. just as two of the
organi zers, Lupe Mirgia and Mguel Gebal |l os, passed himon their way
off the premses; the other six renained. Jack testified that he
t hen engaged organi zi ng coordi nator Arturo Mendoza in a di scussion
that lasted fromtwenty to forty mnutes; he told Mendoza that the
crew had started work and that the organi zers nust | eave. The
conversation becane an argunent. Mendoza stated that work had not
yet begun, and Jack asserted that work had started and that there
were too nany organi zers present. According to Neal and S eve Jack,
one crew had entered the field during the conversation, and about ten
or twenty workers had begun to work. Approxinately fifteen to twenty
nenbers of the other crew stood twenty to thirty feet away, |istening
to the conversation. The testinony reveal ed that the crew that
entered the field was the crewthat was eligible to vote in the
election; the crewthat listened to the conversation was ineligible
to participate in the election. Qganizers Fujinoto and Hasbrouck
joined the conversation as it was ending at about 7:45 a. m and all
the organi zers then | eft the property. Al the enpl oyees were at work
by 7:.50 a. m

UFWorgani zer Arturo Mendoza testified that on the occasi on
In question, Lupe Mirgia and Mguel Geball os were not present at the
Trifolium2 field to organi ze the I abor contractor thinning crews.
They had cone to nake a regular report to coordi nator Mendoza

concerning their organizing activities for



that day. Mendoza stated that neither organizer spoke to enpl oyees at
the field; they left at 7 a. m to resune their duties organizing the
enpl oyer's steady enpl oyees. Mendoza coul d not recall the
conversation with Neal Jack
B. Aleged Violations Involving the Steady Wrkers
1. Decenber 8 and 9, 1976 Incidents

Neal Jack testified to the follow ng access incident which
occurred at the enployer's encl osed shop yard on H ghway 86 in
Brawl ey. The yard contained an office building and a shop building
where farmng equi prent was mai ntained. The enployer's three crews of
steady workers gathered in the yard each day before work began
According to Jack, the nine irrigators arrived by 5:30 a. m. at which
time their work day started. The ten hand | aborers and the nine or ten
tractor drivers arrived by 6 a. m. when they began work. According to
Jack, each crew had its own foreman and gathered in a different part
of the yard: the irrigators net in front of the office on the south
side of the yard where their foreman gave each irrigator his
instructions for the day; the tractor drivers gathered inside the shop
buil ding on the north side of the yard; and the hand | aborers' crew
bus parked in the mddle of the yard approxinmately thirty feet north
of the office.

Neal Jack testified that he arrived at the shop yard between
5:30 a. m. and 6 a. m. or. Decenber 8 and found U-Worgani zers Lupe
Mirgia and Arturo Mendoza attenpting to talk to the irrigators while
their foreman was delivering his instructions. Jack confronted the

organi zers and told themthat the irrigators were worKking.
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He stated that an argunment ensued but that he did not tell the
organi zers to | eave. The organizers stayed until 6 a. m. when the
three crews left for the fields.

Jack testified that substantially the same incident
occurred the next morning when he arrived at the yard between
5:30 a. m. and 5:40 a. m. On this occasion Jack and the two
organi zers engaged in a loud argunent. The enployer tried to make
the organi zers |eave the area, asserting that the irrigators were
on conpany time as of 5:30 a. m. ; the organizers' position was
that the enployees in the yard were not yet working. On this day
the enployer called the sheriff at 6 a. m. to have the organizers
renmoved. Wen the deputies arrived at 6: 15 a. m., the UFW
organi zers were |eaving the premses. No action was taken agai nst
t he organi zers.

Arturo Mendoza testified that these conversations with
Neal Jack occurred on as many as five occasions. Each time, Jack
insisted that the organizers | eave because it was after 5:30 a. m.
and the irrigators had begun work. The organizers insisted that
they were talking to enpl oyees who had not yet started their work
day. According to Mendoza, there were always workers nearby when
t he conversations occurred, but no nmore than sever, or eight. The
conversations |asted about five m nutes.

Mendoza testified that the organizers spent nost of
their time in the yard with the general |aborers but that, as the
organi zi ng canpai gn progressed, nenbers of the three different
crews mingled together in the yard, and therefore the organizers

inevitably talked with some enpl oyees, including irrigators, who
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were not general |aborers. Mndoza stated w thout contradiction
that the organizers arrived at 5a. m and stayed only until 6 a. m.
when the general |aborers left for the fields.

[11. AQESS ANALYS S A\D QONOLUSI ON\S

Aleged violations of the ALRB s access regul ations by a
| abor organi zation require a three-step analysis: 1) Od the
all eged conduct in fact occur? 2) If so, did the conduct violate
the provisions of the board's access regulation? ¥ 3) And, if so,
does such "excess access" constitute msconduct warranting the
setting aside of the election?

The board has held that the failure of a w nning | abor
organi zation to abide by the requirenents of the access regul ation
wll not per se constitute grounds for overturning an el ection
absent evidence that the msconduct affected the outcone of the
election. ¥ Allegations of excess access are assessed on a case by
case basis to determne in each instance whet her such m sconduct
occurred. ¥ Mninal and insubstantial encroachnents on an
enpl oyer' s prem ses beyond the scope of the rul e which do not
interfere wth the workers' ability to freely choose a col |l ective
bar gai ni ng
representati ve are considered de mnims conduct insufficient to
overturn an election. ¥ The conduct nust have an intinidating or
coercive inpact on the enpl oyees or nust in sone other way
interfere wth their choice in the el ection.?

5/ Regul ations Section 20900, et seq.

6/ Dessert Seed Co., Inc., 2 ARBNo. 53 (1976)

71 K. K. Ito Farns, 2 ALRB No. 51 (1976)

8/ Toste Farms, Inc. , 1 ALRB No. 16 (1975); John V. Borchard Farns,
2 ALRB No. 16(1976) -
9/ K. K. Ito Farms, 2 ALRB No. 51 (1976); H|ji Brothers, Inc., 3
ALRB No. 1 (1977)
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Even if the | abor organization's conduct does not violate the
provi sions of the access regulation, the board may still find that the
conduct restrains the workers in the exercise of their rights under the Act

and thereby warrants setting the el ection aside.

A, Decenber 1, 1976

Neal Jack gave uncontradicted testinony that he saw four
i ndividuals on the enployer's property at the Trifolium2 lettuce field at 8
a. m. after work had begun. Jack was unsure whether one or two crews of
thinners were at work; up to 82 enployees could have been present if two
crews were at work, thereby permtting six union organizers under
Regul ations Section 20900( e) (4) (A). The record is absent any evidence
that the four individuals were confronted and asked to | eave by enpl oyer
agent s.

It is not clear fromthe evidence that all four of the individuals
seen by Neal Jack were UFWorganizers, but it is established that the four
were present on the enployer's property during the thinning crews' working
hours in violation of the time limtations of Regulations Section 20900 (e) ( 3)
(A) and ( B) . However, even assum ng that all four individuals were UFW
representatives, the enployer introduced no evidence show ng that the
organi zer or the other three individuals interfered in any way with the
thinning crews' work. Nor was there any evidence that their conduct
intimdated the enpl oyees or was in any way coercive. The nmere presence of

uni on organi zers for an undeterm ned period of tine

10/ Toste Farns, Inc., 1 AARBNo. 16 (1975); K. K. Ito Farns, 2 ALRB No. 5l
(976)
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during working hours without a showi ng of some type of interference
with the workers' free choice in the election is de mnims conduct
insufficient to overturn an election. See discussion above.

B. Decenber 3, 1976

Steve Jack testified without contradiction that three
persons whom he identified from personal know edge as UFW organi zers
were on the enployer's property at the Trifolium?2 lettuce field at 7
a.m., after work had begun. He testified that two crews -
approxi mately 82 enpl oyees - were present; SiX union organizers were
therefore proper under Section 20900 (e) (4) (A). Nothing in Jack's
testinony indicates that the organi zers were talking to the workers; nor
was it shown that any enployer representative informed the
organi zers that they were inproperly on the prem ses or asked themto
| eave.

The testinony of Steve Jack and Arturo Mendoza indicates
that the organi zers believed they were not on the enployer's
property and that they did not want to be on the property at tinmes
not allowed by the access rule. Wen it was verified they were in
fact on Jack Brothers land, the organizers pronptly left until the
| unch break when their presence on the property was proper under the
access rule.

The only violation of the access regulation on this date
was the physical presence of three UFW organizers on the enployer's
property for an undeterm ned period of tine outside the regulation' s
limtations; the organizers otherw se conplied with the rule.

The enployer failed to present any evidence that the nere
presence of the organizers interfered with the crews' work or in

sone way coerced the workers' participation in the election. Absent
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such a showing this conduct is de minims and insufficient to set this
el ection asi de. See discussion above.
C. Decenber 4, 1976

According to the testinmony of Neal and Steve Jack and Arturo
Mendoza, eight UFWorganizers were at the Trifolium2 lettuce field at
6:30 a. m., before the start of work. They all identified thenselves to
Steve Jack, on request, in conpliance with Section 20900 (e) (4) (B).
Two crews of approxinmately 40-45 workers were present; therefore six
organi zers were proper under Section 20900 (e) (4) (A). Two of the
organi zers left at 7a. m., and two of the remaining six organizers
continued to talk to workers in the field for a short time after work
began at 7 a. m. The conversati on between Neal Jack and Arturo Mendoza
was Wi tnessed by at nost twenty workers.

The mere presence on the enployer's property of two organizers
in excess of the access rule's limtations and the violation by two other
organi zers of the rule's time limts with regard to organi zi ng workers
I's conduct insufficient to set aside an election absent some show ng that
t he enpl oyees were thereby adversely affected in their choice of a
col l ective bargaining representative.

The enpl oyer presented no evidence that the four organizers
involved in violations of the access rule coerced or intinmdated the
crews. No enployees testified to being adversely affected in their
freedom of choice in the election by the two organi zers who continued to
talk with workers after work began, and Murgia and Cebal | os spoke only to
Mendoza, not to either of the crews. The animated conversation between

Neal Jack and the
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organi zers was Wi tnessed only by the crew that was ineligible to
participate in the election. See discussion above.

The evidence presented by the enpl oyer establishes no nore
than de mnims conduct by the UFWorgani zers and does not warrant
setting aside this election.

D. Decenber 8 and 9, 1976

The enployer's two steady crews of tractor drivers and
general hand | aborers gathered in the Braw ey shop yard between 5
a.m. and 6 a. m. at which tine their workday began. During that
hour, the access regulation permtted the UFWto have four
organi zers present to talk to the two crews. |t was al so proper
for the UFWto have two organi zers present between 4:30 a. m. and
5:30 a. m. to speak to the crew of irrigators. On Decenber 8 and
9 only two UFWorgani zers, Arturo Mendoza and Lupe Mirgi a,
organi zed at the shop yard. On these two occasions they stayed on
the premses until 6 a. m., |leaving pronptly when the three crews
departed the yard for the fields.

The only violation of the access regulation on these
dates potentially occurred when the two UFW organi zers tal ked with-
irrigator enployees between 5:30 a. m. and 6 a. m. The evi dence
i ndi cates that on Decenber 8, the organizers were put on notice by
the enployer that the irrigators were on conpany tine as of 5:30
a. m., even though they did not |eave for the fields until 6
a.m. |If enployees on conpany tinme but not yet at their work
places in the fields are considered to be "at work"™ within the
meani ng of the access regulation, then UFW organi zi ng anong the
irrigators after 5:30 a. m. constituted a violation of Section
20900( e) (13) (A).
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Arturo Mendoza testified wthout contradiction that, as
the organizing drive progressed, the irrigators began mngling with
the general laborers in the yard between 5:30 a. m. and 6 a.m and
that they joined conversations between the organi zers and the hand
| aborers who were the UFW s main organizing targets. Thus, the
irrigators were not in a clearly-defined group singled cut by
Mendoza and Murgia for organizing after 5: 30 a. m.

This violation by the two UFW organi zers of the access
regulations time limts on organizing was no nore than de mnims
conduct insufficient to justify setting this election aside. The
extent of the violation was that two organizers talked to an
undet er m ned nunber of workers in the nine-man irrigator crew
during 30 mnutes on each of at nost five occasions. Seventy-four
persons voted in the election, and the enployer presented no
evidence that the nine irrigators, nuch | ess the other sixty-five
voters, were adversely affected in their choice of a collective
bar gai ning agent by this conduct of the two UFW organi zers.

For the reasons discussed above, | find that the UFW
violations of the access regulation on the occasions in question
had no substantial inpact on the outcome of the Jack Brothers and
McBurney, Inc. election. | find that the enployer has failed to
meet its burden of proving that the UFW organi zers' conduct

intimdated, coerced or otherwise interfered with the enpl oyees

11/

free choice in the election. The enpl oyer presented no evidence

what soever en this crucial issue. | therefore reconmend di sm ssing

the enpl oyer's excess access objection.

11/ K. K. Ito Farns, 2 ALRB No. 51 (1976)
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I V.  EVI DENCE CONCERN NG ALLEGATI ON THAT THE PETI TI ON FOR
CERTI FI CATI ON WAS NOT' Tl MELY FI LED:

At the hearing, the enployer and the UFWstipulated to
the follow ng facts concerning the enpl oyer's allegation that it

was not at fifty percent of peak enploynment 2 when the union filed

its petition for certification

1. During the nmonth of Decenber, 1976, Jack Brothers and
McBurney, I nc., enployed steady enpl oyees who were paid on a
weekly basis.. (Joint Exhibits #1 and #2)

2. During Decenber, the enployer hired workers through a | abor
contractor, the "EI Don Conpany,” which paid its enployees on a
daily basis. (Joint Exhibits #1 and #2)

3. The peak agricultural enployment of steady enpl oyees by Jack
Brothers for cal endar year 1976 occurred during the period
Decenmber 2-8, and the peak enpl oynent of |abor contractor

enpl oyees occurred during December 2-7. (Joint Exhibit #1)

4, The steady enployees eligible to vote in the election were
those on the payroll during the period December 2-8; the eligible
| abor contractor enpl oyees were those enpl oyed during Decenber 8-
13.  (Joint Exhibit #1¥

5. Sunday, December 5 and Sunday, December 12 were not work
days at Jack Brothers. (Joint Exhibit #1)

6. The petition for certification was filed by the UFWon
Tuesday, Decenber 14. (Board Exhibit #1)

7. The five working days at Jack Brothers jnnediatel%bpreceding
the filing of the petition for certification were: cenber 8,
9, 10, 11 and 13. (Joint Exhibit £1)

8. The payroll period for the enployer's steady enpl oyees
i medi ately preceding the filing of the petition for certification
was Decenber 2-8. (Joint Exhibit

9 . The nuniber of steady enpl oyees working on each day of the
peri od Decenber 2-8 was as fol | ows:

Day 12/2 12/3 12/ 4 12/ 5 12/ 6 12/7 12/ 8
S eady
Enpl oyees 39 38 34 0 36 40 38

(Joint Exhibit #1)

12/ Section 1156. 4 of the Labor Code states: " [ T] he board shall not
consider a representation petition...as tinmely filed unless the enployer's
payrol| reflects fifty percent of the peak agricultural enployment for such
empl oyer for the current calendar year for the payroll period imediately
preceding the filing of the petition."”

-17-



10. The nunber of l|abor contractor enployees working on each day
of the period Decenber 2-7 were as follows:

Day 12/2 12/3 12/4 12/5 1216 12/7

L. K.
Enpl oyees 82 84 82 0 79 82

(Joint Exhibit #1)

11. The nunber of |abor contractor enpl oyees worki ng on each of
the five working days i mmedi ately preceding the filing of the
petition for certification were as follows:

Day 12/8 12/9 12/10 12/11 12/13
L. K.
Empl oyees 41 0 0 0 0

(Joint Exhibit #1)

V. PEAK: ANALYSI S AND CONCLUSI ONS

Section 1156.4 of the Agricultural Labor Rel ations Act states that
a petition for certificationis not tinely filed unl ess the enpl oyer's
payroll in the period imedi ately prior to the filing of the petition
reflects fifty percent of its peak agricultural enpl oynent for the current
cal endar year. The sanme section explains that the purpose of this
requirenent is to provide for the fullest possible election participation by
agricultural enployees in light of the seasonal character of enploynent in
the i ndustry.

The inpl enentation of this board policy of naxi mzing voter
participationis initially the responsibility of the board agent who
I nvestigates a petition for certification and determnes whether it was
tinely filed. The board agent's determnation is subject to review by the
board whi ch nust ultinately deci de whether the nethod used by the agent for

cal cul ating peak enpl oynent was proper.

-18-



The board' s decisions have recogni zed that there is no single
proper method for determning peak enpl oynment. Enpl oynment vari abl es such as
payrol | periods and turnover differ in each farmsetting. The board agent
who determnes peak nust use a nethod whi ch produces a representative vote
inlight of the enpl oynment pattern at the ranch in question.

The board has provi ded gui delines for determning peak in severa
of its decisions. In Mrio Saikhon, 2 ALRB No. 2 (1976), the board held

that where the neasure of peak enpl oyment fluctuates greatly due to rapid
enpl oyee turnover, the proper nethod for determning enpl oyment levels is to
take an average of the nunber of enpl oyee days worked on all the days of a
given payroll period. The average nunber of enpl oyee days during the payroll
period i mredi ately prior to the filing of the petition for certification is
then conpared to the nunber of enpl oyee days during the all eged peak payr ol
period to determne whether it is at least fifty percent of the peak figure.
The board devel oped a different approach to conputing peak
enploynent in Luis A Scattini and Sons, 2 ALRB No. 43 (1976) where the

enpl oyment pattern differed fromthat in the Saikhon case. |In Scattini, the

enpl oyer hired two separate groups of enployees: steady workers and workers
hired through a | abor contractor. The two groups were paid on different
payrol | bases.

The board set forth two different methods of peak conputation in
Scattini. The board agent mght use the Sai khon nodel and sinply determne
the total nunber of enpl oyee days worked by both steady and | abor contractor
enpl oyees during the two relevant payroll periods. But the board pointed out
that that
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net hod mght produce distorted results if the actual peak period is
significantly shorter than the payroll period in whichit falls. The board
therefore established an alternative nethod (the "Fi ve-Day Approach") of
peak conputation designed to accomodate the situation where two different
classifications of enpl oyees have different payroll periods.

Uhder the FH ve-Day Approach, the board agent conputes the average
nunber of enpl oyee days in the relevant payrol| periods separately for each
class of enpl oyees. The average nunber of enpl oyee days for each class is
added together to determne the enpl oynent | evel in each rel evant payroll
period. The peak period for |abor contractor enpl oyees who are paid on a
daily basis consists of the five consecutive days of highest |abor
contractor enpl oynent during the period alleged to constitute peak. The
conparative payrol| period which precedes the filing of the petition for
certification nay be either of two possible periods. It nay be the five
consecutive days of highest |abor contractor enpl oynent wthin the steady
enpl oyees' payrol|l period prior to the filing of the petition. Or, it nay
be the five working days immediately prior to the filing of the petition.

In Scattini, the board was not obliged to choose whi ch approach
was preferabl e because in that case the union's petition was tinely filed
under each of the alternative nethods of conputation. In the present case,
the UPFWpetition for certification was not tinely filed under one of the
approaches but was tinely filed under the other approaches. The various

net hods for
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determni ng peak di scussed above,
produce the follow ng results:

1. Sai khon Met hod

a. Aleged Peak Period :

1919 1912 191 4
Day 82 84 82
Labor
ont ract or
Enpl oyees
S eady
Enpl oyees 39 38 34
Tot al 121 122 116

Peak Average Enpl oyee Days: 112.5

as applied to the present case,

121 A 1217 17218 Tot al
79 82 41 Enpl oyee Days

36 40 38

115 122 79 675

b. Payroll Period Preceding Fling of Petition:

In the present case, this is the sane payroll period as that alleged by

the enpl oyer to constitute the peak period. The average nunber of enpl oyee days

for this periodis therefore 112. 5,

which is at least fifty percent of the peak

aver age enpl oyee days. Uhder this nethod, the UFWs petition was tinely fil ed.

2. Five-Day Approach;
a. Aleged Peak Period:
1) Seady Empl oyees

Day 12/2 12/3 12/4 12/6 12/7 12/8 Enpl Jy"ée"" IDays
Enployees 39 38 34 36 40 38 225

Peak Average Enpl oyee Days: 37. 5

2) Labor Gontractor Enpl oyees Tot al
Day 12/2 12/3 12/4 12/6 12/7 Epl oyee Days
Enpl oyees 82 84 82 79 82 s
Peak Average Enpl oyee Days: 81.8

Total Peak Average Enpl oyee Days: 119.3
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b. Payroll Period Preceding Filing of Petition;

1) Steady Enpl oyees

In this case, this is the same payroll period as that alleged
to constitute the peak period. The average nunber of enployee days for
this period is therefore 37.5.

2) Labor Contractor Enpl oyees

a) Method #1: [Use the five consecutive days of highest |abor _
contractor enploynment during the relevant conparative payroll period
of the steady empl oyees. ]

Tota
Day 12/2 12/3 12/4 12/6 12/7 Empl oyee Days
Enpl oyees 82 84 82 79 82 409

Aver age Empl oyee Days: 81.8

Total Average Enpl oyee Days: 119.3, which is at least fifty percent of

the peak average enpl oyee days. Under this method, the UFWs petition was
timely filed.

b) Method #2: [Use the five working days imediately prior to the
filing of the petition.]

Tot al
Day 12/8 12/9 12/10 12/11 12/13 Empl oyee Days
Empl oyees 41 0 0 0 0 41

Average Enpl oyee Days: 8.2

Total Average Employee Days: 45. 7, whichis less than fifty percent of

the peak average enpl oyee days. Under this method, the UFWs petition was
not timely filed.

The enpl oyer argues that Method #2 under the "Five-Day
Approach" is the proper nethod for conputing peak enploynent in
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this case. |Its basis for this position is that Method $2 is the best way to
gauge the number of enployees who will actually participate in an el ection.
By this method, argues the enpl oyer, one can determne if there has been a
significant drop-off in enploynent by the tine the el ection takes place. |If
such a decrease has occurred, the consequence of hol ding an el ection would
be to allow a small er group of enployees to select a bargaining agent for a
significantly larger group of enpl oyees who were not allowed to vote.

The Scattini decision directs the board agent who is responsible
for determning the tineliness of the filing of a petition to choose that
net hod whi ch, regardl ess of the enpl oynment

circunstances, best effectuates the Act's purpose "t o provide the
full est scope for enployees' [electoral] rights." \Mere a board

agent can reasonably determne, by any of several nethods approved by the
board, that fifty percent of the nunber of workers enployed at the peak
period of enploynent were at work when the petition for certification was
filed, it is not an abuse of discretion for the board agent to find that the
petition was tinely filed.

In the present case, the method of peak conputation which results
inafinding that the UFWs petition was not tinely filed involves the
average nunber of [abor contractor enpl oyee days in the five working days
prior to the filing of the petition. In those five days at the Jack
Brot hers ranch, one | abor contractor crew worked on only one day. Yet, the
alternative peak conputation nmethod in this case uses the period of the
precedi ng week, at which time an average of over eighty |abor contractor

enpl oyees wor ked

13/ Labor Code Section 1156. 4
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each day. It would frustrate the purpose of the Act to overturn an el ection
as untinely because the board agent, in determning peak, refused to use a
period in which an unrepresentatively snmall nunber of enployees were at work
and chose instead a period in which over fifty percent of peak | abor was

enpl oyed.

The enpl oyer's contention that the decrease in |abor contractor
enpl oynent near the election risks the selection of a collective bargaini ng
agent by an unrepresentatively small nunber of enpl oyees is rebutted by the
fact that 74 of 83 eligible enployees voted in this el ection. Jack Brothers
enpl oyed 119 workers at its peak during the election year. Regardl ess of
whi ch period between Decenber 2 and Decenber 13, 1976, is used as the
conpar ative payroll period, the conbi ned nunber of steady and | abor
contract or enpl oyees on any one day in which both cl asses of enpl oyees were
working at Jack Brothers was never |ess than 79 workers, well over fifty
percent of peak. To average the nunber of |abor contractor enpl oyees in the
| ast five days before the filing of the petition when an unrepresentatively
snmal | nunber were working gives an unrealistic picture of enploynent at the
Jack Brothers ranch during this period.

For the reasons discussed above, | find that Jack Brothers and
MBurney, I nc., was at fifty percent of its peak enpl oynent when the UFW
filed its petition for certification. | therefore recommend that the

enpl oyer' s peak objection be di smssed.
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RECOMVENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herei n,
recommend that the enpl oyer's objections be dismssed and that the United
FarmWrkers of Arerica, AFL-AQ be certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of the enployer in the

State of California, excluding the Cal - Tom packi ng shed enpl oyees.
DATED Novenber 7, 1977

Respectful |y submtted,

=

e
s/
JUDY W SSBERG
I nvestigative Hearing Exam ner
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